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2014 Legislative Update for California Community 
Associations 

One could say that 2014 was a “dry” year for 
legislation affecting community associations, since 
some of the most important legislation this year 
affecting association addressed an association’s 
ability to enforce governing documents in times of 
government declared drought.  However, the year 
also brought new legislation clarifying who is 
responsible for repair and replacement of exclusive 
use common area, new rules regarding Internal 
Dispute Resolution (IDR), and solar energy 
installations by owners. 

1. AB 968 – Repair and Replacement of Exclusive 
Use Common Area 

What started out as a 
bill designed to 
relieve small 
associations from the 
expensive burden of 
dual envelope, secret 
ballot elections was 

amended this year to instead address an ambiguity 
in the Davis-Stirling Act with respect to maintenance 
responsibility of exclusive use common area.  

Common area is area within an association that is 
owned by the association. Examples of common area 
include a community pool, roofs in a condominium 
project, or a community clubhouse. This is as 
opposed to the separate interest owned by the 
members, such as the interior of an owner’s unit 
where the members live in a condominium project. 
There are, however, some areas that are owned by 

the association, but which are designated for the 
exclusive use of a particular unit. These areas 
typically include balconies or patios. These areas 
may be defined in the association’s governing 
documents as “exclusive use common area” because 
they are owned by the association (thus being 
common area), but are used exclusively by the 
residents of a particular unit. 

Prior to the enactment of AB 968, the Davis-Stirling 
Act was unclear as to exactly which party (i.e., the 
association or the unit owner) was responsible for 
repair and replacement of exclusive use common 
area where the CC&Rs are unclear. Certain 
components of exclusive use common area can be 
expensive or difficult to maintain, repair, or replace. 
While Civil Code section 4775 previously stated that 
unit owners were responsible for the day-to-day 
maintenance (such as sweeping a patio or balcony), 
the law did not specifically address which party was 
responsible for what can be an expensive repair or 
replacement of exclusive use common areas. While 
industry practice has been that the association is 
responsible for the repair or replacement of these 
areas, there was some ambiguity where the 
governing documents were silent. As a result, boards 
would sometimes question whether the association 
had the authority to make these repairs, or if it was 
the owner’s responsibility. 

Beginning in 2017, section 4775 as amended will 
resolve this ambiguity.  Unless the governing 
documents state otherwise, the unit owner will still 
be responsible for the maintenance of exclusive use 
common area, but the new language in section 4775 
will make clear that in the absence of any contrary 
language in the declaration (CC&Rs), it is the 
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association’s responsibility to repair and replace 
exclusive use common area. Accordingly, boards will 
now have clear direction and authority to undertake 
such repairs where their documents do not address 
the issue. 

Given that AB 968 adopts current industry practice 
with respect to repair and replacement of exclusive 
use common area, it is not anticipated that AB 968 
will have a serious impact on day-to-day association 
management. Boards should review their 
documents, however, and check with legal counsel 
to determine if their documents already address this 
issue differently than AB 968, or if they want to try 
to make a change in the maintenance responsibility, 
which may require an amendment to the CC&Rs. 

2. AB 2188 Solar Energy Permits and Installations 

It has been the 
policy of the State 
of California to 
promote and 
encourage the use 
of solar energy 
systems and limit obstacles to their use. This bill 
specifies that the promotion and implementation of 
solar energy systems is a statewide concern. The bill 
amends Civil Code section 714, and requires a city, 
county, or city and county to adopt, on or before 
September 30, 2015, in consultation with specified 
public entities an ordinance that creates an 
expedited, streamlined permitting process for small 
residential rooftop solar energy systems, as 
specified. The bill also, among other requirements, 
requires a city, county, or city and county to inspect 
a small residential rooftop solar energy system 
eligible for expedited review in a timely manner, as 
specified, and prohibits a city, county, or city and 
county from conditioning the approval of any solar 
energy system permit on approval of that system by 
an association that manages a common interest 
development. Because the bill would impose new 
duties upon local governments and local agencies, it 
would impose a state-mandated local program.   

Previously “significantly” was defined as increasing 
the cost of the system by $2,000, or decreasing its 
efficiency by more than 20%. AB 2188 changes the 
definition of “significantly” in this context and limits 
an association’s ability to impose restrictions on 
solar energy systems to those which do not increase 
the cost by more than $1,000, or decreases the 
systems efficiency by more than 10% for 
photovoltaic systems, or  those which increase the 
cost of the system by more than 10% not to exceed 
$1,000, or decreasing the efficiency of the system by 
an amount exceeding 10% for systems designed to 
heat domestic water or swimming pools. 

In addition, associations are now required to notify 
the applicant in writing within 45 days (previously 
60) of receipt of the application if the application is 
denied. Otherwise, the application will be deemed 
approved, unless any delay is the result of a 
reasonable request for additional information. 

Associations should review their current 
architectural applications, guidelines, and rules and 
regulations to make sure the new changes to the law 
are reflected in these documents. 

3. AB 1738 
– Changes to IDR 

The original idea 
behind the 
Internal Dispute 

Resolution (IDR) process was that it would offer 
homeowners and board the opportunity to meet 
informally, at no or little cost to either party, and 
discuss an issue in an attempt to reach an informal 
resolution. While at times attorneys would attend 
such meetings, their attendance was not common, 

Most importantly for community associations the 
bill changes the allowable restrictions an 
association may place on a solar energy system. 
Associations have been able to impose 
reasonable restrictions so long as the restrictions 
did not “significantly” increase the cost of the 
system or “significantly” decrease its efficiency or 
specified performance. 
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and usually it would be one or two board members, 
a manager, and the owner. AB 1738 now expressly 
allows homeowners and associations to bring 
attorneys or other persons to assist them at these 
meetings.  

Associations should consider updating their IDR 
policies to require prior notice that a party will have 
an attorney present for the IDR meeting, so that 
meetings do not get cancelled due to one party 
showing up with an attorney and the other deciding 
not to go forward without their own attorney 
present. Also, while it may be tempting, it is not 
advisable for a board member to proceed with an 
IDR meeting without counsel for the Association 
being present if the homeowner brings their 
attorney. 

One additional change AB1738 makes to the IDR 
process is that in order for any agreements reached 
during the IDR meeting to be judicially enforceable, 
they must be in writing, and signed by all the parties. 

4. Drought bills 

There were no 
less than five bills 
this legislative 
session which 
would have 
impacted an 
association’s 
ability to enforce 
its governing documents in times of drought. Three 
of them were signed and in various ways will change 
what an association can do to enforce its governing 
documents in times of government declared 
drought. 

a. AB 2100 

AB 2100 amends existing Civil Code section 4735. It 
was signed as emergency legislation and went into 
effect immediately in 2014. AB 2100 states that if 
the governor or municipal water agencies or local 
governments have declared a drought, an 
association cannot fine an owner for dead 

landscaping when the owner is complying with 
water conservation recommendations. 

b. SB 992 

SB 992 also amended Civil Code section 4735 as 
emergency legislation earlier this year. It allows 
associations to freely water common area even in 
times of drought so long as the association is using 
recycled water for such watering. 

SB 992 also voids any association rules or restrictions 
which require pressure washing. 

c. AB 2104  

The last of the emergency drought legislation 
impacting associations this year, AB 2104 also 
amended Civil Code section 4735, and voids any 
restrictions in governing documents if they have the 
effect of prohibiting low water-using plants as a 
group, or as a replacement of existing turf, or if it has 
the effect of restricting compliance with water 
conservation measures. 

What can a board do in light of these bills? 

The most common question boards ask when told of 
these new laws and restrictions is “what can we 
do?”. The first thing to do is recognize and 
acknowledge that California is in a long term 
drought, and even if we get significant rain it will 
take some time, probably years, before water 
reserves are back to normal levels. That new reality 
must guide action now, and into the future. It is 
likely that water rates will increase if the drought 
continues, so looking at recycled water may be a 
smart thing to do now. If an association installs and 
uses a recycled water system to water common 
area, it will be allowed to water the common area 
without restriction in times of drought, and at 
significantly lower rates than potable water. 

Next, boards should look at their currently 
architectural standards regarding use of low-water 
using or drought tolerant plants and replacement of 
terf. Associations are not required to allow any and 
all low water usage plants. AB 2104 did not go that 
far, however, they cannot be prevented as a group. 
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So, boards have authority to develop an acceptable 
list of such plants so that owners who want to make 
use of drought tolerate or low water using plants 
and landscaping have an acceptable palette of plant 
materials to choose from.  

Further, while owners cannot be fined for failing to 
water, in times of drought, that does not mean that 
they cannot be required to remove dead or unsightly 
plant materials from their yard. The board still has 
the ability to enforce aesthetic standards in the 
community, but boards should not require the 
replacement of plants which have died due to lack of 
water if the plant died because the owner was 
complying with water usage recommendations in 
times of drought. 
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